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l. Introduction

there are various questions that need answering,

I n the cwrent envivonment of new legislation
Some of them are listed below.

Are trusts and foundations stll useful and are there
any new obligations? What is the tax position on gift-
ing assets 1o a trust/a foundation as well as any annual
fiscal filing obligations? Is there domestic taxation on
anmual revenue and duty on donations 1w a trusy
foundation? Can one use another jurisdiction’s trusts/
foundations? Are there any other important issues
one should know? How does domestic legislation in-
terpret trustsffoundations?

A sample of certain countries is explained in the ar-
ticle - France, United Kingdom, Germany, The Neth-
erlands, Ialy, Canada, Venezuela, India, and Hong

Kong. - . A briel world tour!

Il. France

Arvticle 14 of the French General Tax Code ("CGI™) en-
acted in 2011 has created a new svstem of taxation for
the foreign trusts of which the beneficiaries or the set-
tlors, being physical persons, are or were fiscal resi-
dents of France. It is the unigue administrative and
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financial responsibility of the named tustee 1o de-
clare trusts to the French tax authorities.

This is a new obligation under French tax law,

The objective of the French legislator is to identify
the trust by subjecting the trustee to severe adminis-
trative and financial obligations for French connected
persons and assets.

France dees not allow the creation of trusts in law,
although it does have the ability to approve foreign
trust structures,

The law defines the settlor of the trust as the person
who created it as well as the person who translerred
the assets or rights, and the real person behind the
trust. T alloww the application of law in the course of
future transfers, the beneficiary of a trust from which
the original settlor has died is liscally assimilated as a
settlor

The settlor definition is very wide because it can in-
clude the ascendants of a current beneficiary,

The beneliciary can be a person with or without a
hereditary lie to the settlor or a legal person (entity,
body, foundation, etc ). The legislator establishes a
definition following the nature of the taxation.

The beneficiary of the trust is often an individual
persan, an heir on, in the case of no family ties, a dedi-
cated beneficiary at a rate of 60 per cent taxation.




The capital tax and the new forfeit on trusts apply
omlyv if the benehciay is an individual person.

Article 990 J CGI specifies "the individual persons
constiluling or profiting by way of a trust delined in
the article 792-0 bis are subjected 10 a specific taxa-
tion.”

The new Gscal rules under article 1649 AB of the
CGl impose new trust filing and disclosure obliga-
tions.

The French consider the administrator as the
trustee.

The law delines the settlor of the trust as the person
who established it and, il it was established by a
person acting professionally or by a legal entity, the
person who ransferred the assets o rights as well as
the real person behind the trust.

A “fscal settlor” allows the application of law in the
course of future transfers: the beneficiary of a trust
from which the original settlor has died is Ascally as-
similated as a settlor which means it can include the
ascendants of a current benehciany.

To allow the application of the new fiscal rules, a
new article 164% AB of the CGI imposes new filing and
disclosure obligations relative to trusts,

According to the article 792-0 bis the administrator
ol a trust of which either the settlor or at least one of
the beneliciaries have their tax residence/domicile in
France, or which includes the assets or the rights
which are situated there, will be obliged 1o ensure that
the required declarations are made to the French ad-
ministration.

Trusis have to be declared when, the settlor is
resident/domiciled in France, the beneficiary is
resident/domiciled in France, or assets or rights arce
situated in France,

The penalties in case of non-disclosure are a fine
equal to EUR 10,000 or in the case ov of larger
amounts, five per cent of the assets of the trust. Taxa-
tion is only levied on the distributed income.

On the death of the constituent {the settlor) the in-
heritance, including the assets initially placed in the
trust, will be taxed on their market value at the date of
the transmission, e, the date of the death at a rate de-
pendent on the relationship to the family, the settlor
and the beneficiary.

Transfer by gift ar inheritance: what are the charge-
able rales for the inheritance taxes?

s The net market value of the assets, and/or the rights
al the date of the transmission are subjected 1o
transfer taxes which are related to the familvy tie ex-
isting between the settlor and the beneficiary

# The law concerning transfers and about its applica-
tion to trusts, applies when the gift or the inheri-
tance can be clearly established, In other cases
please take advice, Tt is noted that, where there are
no family links, the tax rate of 60 per cent is then ap-
plied. The text aims at the law to which the trust is
subjected to. This rate applicable between non-
relatives (that is 80 per cent) applies, in every case,
if the trustee is subjected to such a law of a State or
a not cooperative territory.

The beneficiary of a succession or a gift is liable le-
gally to pay tax, that liability to be jointly or severally
shared with the heirs if necessary. The trustee has an

administrative and financial responsibility in a large
number of situations planned by new article 792-0 bis
of the CGI.

Plainly in all sitwations, the administration will be
informed about assets held by a trust and, in addition,
the deemed bencficiaries and settlors, although there
is an exception for charitable trusts or similar

A, What about the fiscal basis of the French trust tax?

Article 990 T of the CGI creates a specific tax covering
assets placed in trusts which have not been declared
in conformance with the wealth tax,

This tax is based on the market value on January 1
of every year; the rate ol the French trust tax is equal
to the maximum rate of wealth tax being 0.5 per cent
on January I, 2012,

The French trust tax does not apply “to trusts estab-
lished to manage the rights for pensions acquired, in
conlormance with a professional activity, by the ben-
eficiaries within the framework of a pension plan set
up by a company or a company group”, or to irrevo-
cable trusts where the exclusive beneliciaries are cov-
ered by Article 795 CGI and the director is subject to
the law of a State or territory which has concluded
with France a convention on administrative assis-
tance to the fight against fraud and tax evasion.

The new tax on trusts offers alternative taxation to
the wealth tax, redressing the assets or the rights
which would not otherwise have been declared to the
administration,

lI. United Kingdom

Whilst UK trusts are commonly used in domestic tax
planning, these are of limited interest to individuals
carrying out cross-horder tax planning,

The text below therefore deals with offshore discre-
Lionary Lrusts,

These trusts can beneficially be vsed for 1ax plan-
ning purposes by UK resident non-domiciled indi-
viduals with non-UK assets and by UK non-residents
in regard to both their UK and, if they wish, non-UK
assets,

It js possible for an individual to be UK resident lor
tax purposes, bul not domiciled for tax purposes. To
be UK resident for tax purposes, an individual would
need to be physically present in the UK for a defined
number of davs (this article does not explain further,
as that would be a substantial exercise in itself). To be
UK domiciled for tax purposes, an individual would
need to consider his permanent home to be in the UK
- past, present and future (again the many criteria for
determining domicile are bevond the scope of this ar-
ticle). UK resident non-doms, subject to conditions,
only pay UK taxes on their foreign income and gains
which are brought into the UK. Furthermore, pro-
vided thev have not been UK tax-resident for more
than 16 out of the past 20 years, they do not pay in-
heritance tax (death duties) on their non-UK assets,
UK resident non-doms therelore typically use offshore
trusts to shelter foreign income and gains from UK
taxes. If they are likely to become "deemed domiciled”
[or UK inheritance tax under the "+ 16/20" rule, they
can place their non-UK assets into a trust. This will
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protect the assets from inheritance tax, even after the
16 vears have passed.

For UK resident non-doms, there is a 20 per cent in-
heritance tax charge (the “lifetime charge®) on gifis to
a discretionary trust. However, this tax does not apply
an the gifting of foreign assets.

Generally, there are no filing requirements lor a dis-
cretionary offshore trust itsell, unless it has reportable
UK income (e.z. rent received} which will be subject
to UK income tax. UK resident non-doms may need to
report rust income and gains Lo the extent that these
are matched by distributions to the individuals, and
will then be liable for UK income tax andior capital
gains tax as relevant.

The trust will be liable to an inheritance tax charge
on ity net UK assets (e UK or connected foreign li-
abilities may be deducted). The rate is & per cent and
the tax is charged on the 10th anniversary ol the trust
and every 10 vears thereafter. This tax is payable by
the trustees. It is lor this reason that UK assels are
tvpically held by offshore companies, which in twmn
are owned by a trust. This avoids the charge,

Anti-avoidance rules exist, and the general eflect of
these rules is to attribute, in certain circumsiances,
the income and capital gains of non-UK Dusts, and
sometimes of their underlyving oflshove companics, to
settlors and beneficiaries resident in the UK,

In appropriate circumstances, and iF the parties are
correctly advised, then such provisions can be avoided
in an entirely proper and legal mannen

For non-UK trosts it is eritical that the st is prop-
erlv managed and controlled by the non-UK trustecs.
Undue influence ar interlerence by aosetthor or polen-
tial beneficiary can lead 1o the trost being consicdered
by the UK tax authorilics toobe o sham, This in tom
can have adverse UK tax consequences [or the settlor!
beneficiary if he is resident in the Uk, o in his coun-
ey ol residence il elsewhere.

AL the thme ol weiting, deall legislation is in place in
vegared to e ownership ol UK residential property
vitlued s mene than GBP 2million, by conrporate trust-
ces of o trust, [n respect of such properties, the trust-
ces will be able to avoid paying stamp duty land tax at
the higher rate of 15 per ¢cent on acquisition by "non-
natural persons” (introduced in April 2012), Instead,
the applicable rate will be 7 per cent. They will also
avoid the new annual residential property tax of be-
tween 0.3 per cent and 0.75 per cent on the value of
the property. This is due to be introduced in April
2013. Further draft legislation is awaited by which it
is anticipated that such properties will not be subject
to capital gains tax on disposal.

IV. Germany

In Germany, trusts do not exist in the sense that they
mre understood in English/Anglo-American law.

There is a great variety of foundations in Germany.
A loundation can be created 1o pursue every legal pur-
pose — he it private or public benefit,

In recent vears a strong growth can be identified in
the Toundalion sector in Germany.
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A, Tax

1. Is there taxation on gifting assets to a trust/a
foundation?

{ar) Establishing a wx privileged fonndation (public-
Beefil propose foundations)

In general donations are exempl [rom corporate or
income tax and also from gift and inheritance tax.

() Establisliing a non-tax privifeged foredation or
fanily fovndation

Il the lounder donates his whole enterprise or inde-
pendent division of his business to the foundation,
then this act will be exempt from income tax. If the
founder gives single assets of his company or shares
hold in his company to a foundation, he will have 1o
pay incame tax on these transactions,

In general the foundation has to pay high gift and
inheritance tax for single assets donated 1o the foun-
dation (unfavourable tax class IL). If one founds a
family foundation then the 1ax class depends on how
close the beneficiary is related o the founder Rel-
evanl for the laxation s the tax class of that beneh-
ciary who is the most distant relative. Therefore in the
statutes of the foundation only beneficiaries with the
favourable 1ax class [ should be considered.

This favourable tax class can only be obtained by es-
tablishing the foundation. For later donations the
fonmdation has 1o pay lax according to the unfavouwr-
able tax class 101,

I the donation is a whole enterprise or independent
clivision of o business or shares of more than 23 per
centd, there are lax exemptions for gift and inheritance
tax under certain circumstances for non-tax privi-
leged and family foundations.

2. Are there any annual fiscal filing obligations?

Public-benefit purpose foundations have no annuoal
fiscal Ailing obligations to fulfll. Normally every three
vears they have 1o hle for the past three years,
Non-tax privileged foundations and family founda-
tions have annual fiscal filing obligations;
s for corporate tax;
o for local trade tax ("Gewerbestener”™) for business
income.
A family foundation has to pay all 30 vears a special
inheritance tax ("Erbersarzstener”™).

3. Who is liable for the taxation?

The foundation is tax debtor for annual corporate tax
and local trade tax.

4. What is the domestic taxation on annual
revenue?

The domestic rates of taxation on annual revenue are:

® 15 per cent corporate tax;

8 5.5 per cent of the corporate lax as solidarily sur-
charge ("Solidaritdtszuschlag™;

s 7 per cent - 17 per cent local trade tax (depending
where the foundation is located),




The manager fills in the tax declarations for the
foundation.

Il a beneficiary receives pavments because of the
statutes of the foundation, income tax must be paid
on these payments.

5, Are there any exceptional taxes due?

A family foundation has additionally 1o pay a special
inheritance tax (" Erbersatzstener”) every 30 vears.

Other private foundations or public-benefit purpose
foundations don't have to pav this special inheritance
tax,

B. Estate planning

1. What is the duty on donations to a trustfa
foundation?

See explanations above,

2. What is the taxation or duty on any
distributions?

For distributions to beneficiaries the foundation has
to pay settlement tax {(withholding tax on capital) with
a vate of 25 per cent. The distributions do not reduce
the income of the foundation.

C. General guestions

3. Is there any anti-avoidance legislation relating
to trusts/foundations?

fa) § 13 Auszensienergesers

£ 15 Auszenslenergesels says:

# The net income of foreign family foundations or
trusts is attributed to the founder or beneficiaries
for tax purposes in Germany, if the founder or ben-
eficiary is regular liable to income tax in Germany.

= Even if there are no distributions one has to pay tax.

® For family foundations with seal in the EU exists an
escape-clause (§ 15 Abs. 6 Auszenstevergesetz) with
certain restrictions.

(k) & 42 Abgabenordnung:

§ 42 Abgabenordnung is the general principle/mule in
Germany concerning anti avoidance. [t says: Because
of the improper use of legal smangements the tax law
cannot be avoided.

fe) Double tax treaty avoidance clavses:

In most of its double tax treaties Germany has avoid-
ance clauses covering non-taxation in the other coun-
try. In such cases, Germany has the right 1o tax.

4. Can one use foreign trusts/foundations? Are
there any important issues one should know?

One can use foreign trusts and foundations, but vou
will have to take § 15 Auszensteuergesetz into consid-
eration,

02/13 Copyright @ 2013 by The Bureau of Mational Affairs, Inc.  TFIR

5. Have there been in recent years any major
changes to domestic legislation or are there any
pending changes?

The tax legislation proposes to change § 15 Auszens-
teuergesetz, One change is that the taxable income of
foreign family foundations and trusts which is atirib-
uted 1o the founder or beneficiaries will be increased,
Therefore the definition of taxable income will be al-
tered,

Because of Community law there exists an escape
clause in § 15 Auszenstevergesetz, It is planned tha
this clause will be restricted from 2013 onwards,

Some more alterations are planned in § 15 Auszen-
steuergesetz, but in Germany a discussion has already
started that these changes disregard the European
Community law,

6. How does domestic legislation interpret
trusts/foundations?

German Toundations are independent conglomera-
tions of property without shareholders, The willy
intention of the founder is important. Normally the
life span of the foundation is unlimited.

V. The Netherlands

Unlike trusts, which are not incorporated in Duich
law, the use of the foundation (“Stichting”™) is still
gaining popularity and its applicability Is broad.

In the last two years the Dutch Ministry of Finance
has developed new, attractive rules for the so-called
"ANBI", or “Charitable Foundation™.

Dutch foundations (stichtingen) are used in domes-
tic and international legal structures, for either asset
protection or charitable purposes.

A. Main legal characteristics of a foundation

4 foundation is a legal entity under Dutch law. Like
other legal entities, such as NV or BV, a foundation
can thus hold title to assets in ils own name, It cannot
make distributions to its founders or members of the
board, A foundation may nevertheless make distribu-
tioms to charity or distributions that are part of a pen-
sion scheme that is administered by the foundation.
Originally, foundations were mainly used for non-
profit and charvitable purposes, Over the last decades,
however, foundations are more and more used for
commercial purposes as well. Unlike in many other
jurisdictions, there is no limitation to the commercial
activities that can be performed by a foundation. Al-
though it cannot have members or shaveholders it
may, however, issue depositary receipts ("certificates”)
that give beneficial rights to assets that are legally
owned by the foundation, A foundation that has
issued depositary receipts is generally referred to as a
"STAK" (STichting AdministraticKantoor). Through
issuing depositary receipts, the voting rights and eco-
nomic rights to the assets, often shares, are split.
Other relevant legal characteristics include (i) no obli-
gation to contribute equity to the foundation; (ii) the
foundation board is the only bady that represents the
foundation, and (117} the liability of board members is
limited. Since there are only few formal requirements,
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a loundation can be incorporated and be operational
within a couple of davs, before a notary

B. Tax treatment

A Toundation is only subject to tax (Dutch CIT at
normal rates) in as far as it is involved in a business
enterprise. [t may have to divide its activities into tax-
able and non-taxable,

C. Asset protection structures

In Dutch and international tax structures the founda-
tion is frequently used as an asset protection vehicle.
Generally such foundation s set up as a STAK holding
shares of a holding company. The STAK is in principle
not subject to corporate income tax, In fact, the STAK
is considered transparent for Dutch tax purposes so
that any tax is levied at the level of the depositary re-
ceipt holders only.

The former shareholders of a holding company re-
ceive depositary receipts issued by the STAK. Through
this mechanism there is a clear separation of the
vating rights and the beneficiary rights: the voting
rights rest with the STAK, whereas the economic/
beneficial ownership rests with the holders of the de-
positary receipls.

0. Charitable foundation

Foundations are also often used as vehicles to per-
form charitable activities. These charitable activities
can be performed both in and outside the Nether-
lands. Upon request and provided certain conditions
are met, the Dutch tax authorities certily that the
foundation is considered as a charitable institution
("algemeen nut heogende instelling”, ANBI)} which
will give rise 1o a number of benefits, such as:
w gifts to the charitable foundation can be deductihle
for Dutch personal and corporate income lax -
Proses;

= gills to and by the charitable foundation me not
subject (o Dutch gift tax;

= inheritances received by the charitable foundation
are not subject to Dulch inheritance tax.

The conditions to gualify as an ANBI are relatively
casy to fullil. As a consequence a number of non-
Dutch entities have moved to the Netherlands, ov have
now registered with the Dutch tax authorities.

E. Other uses of the foundation

1. General partner in limited partnership

A Dutch foundation is often used to act as a general
partner in a limited partnership to reduce the Hability
visk of such generval partner,

2. Securitisation SPV

As being a separate legal entity foundations are also
used as Special Purpose Vehicle (SPV) in securitisa-
tion structures, It may hold assets (generally receiv-
ables) and will issue securities to the market, often
without being subject to Dutch corporate income tax.
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3. Estate planning

Last but certainly not least {charitable} foundations
are frequently used in estate planning structures, as il
is possible to stipulate in a will thal a certain portion
of the estate is to be transferred to a foundation. [f cor-
rectly planned this transfer of part of the estate mav
not be subject to Dutch inheritance tax if the deceased
was resident, or was deemed 1o be resident, of the
Metherlands. Tt is also possible 1o stipulate in the will
for the charitable foundation to be incorporated at the
time of the decease.

V1. ltaly

Trusts can be used in Ialy thanks 1o the adoption of
The Hague Convention (Julv 1, 1983), in force from
January 1, 1992; therefore Italy has no complete and
organic regulation on trusts, and domestic trusts can
be established only referring to foreign regulations.

The last relevant changes relate to income taxation
and are applicable from the year 2007,

According to ltalian law, a foundation can only be
inconporated as a chavity with legal personality: on
the basis of the purposes of the Toundation, exemption
of gift tax can be allowed.

Foreign foundations can be considered as domestic
foundations {charities) only according o reciprocity
rules, and 1ax advantages can therefore be applied.

Other loundations (for example foreign family
foundations) are consideved genervically “ouher insiitu-
Hons™ Tor tax purposes and the same tax rules of trusts
are applicable,

When o trust is established, gifting assets is subject
o B per cent gift tax, and if real estate is donated 1o a
trust on top of 8 per cent gift tax, the donation is sub-
jeet o 2 per cent mortgage tax and | per cent cadas-
tral duties,

Only if a foundation can be considered a charity are
lixed rate taxes or duties levied.

If henchciaries of the trust are legal heirs, gift tax re-
duction for families are applicable under specified cir-
CUmsLances.

When real estale is transferred 1o a trust, capital
gains taxation may arise For the settlor if he is acting
as an enlreprenaur

When a trust transfers assets 1o beneliciaries, no
taxation arises excepled the case of the transfer of real
estate where 2 per cent mortgage tax and 1 per cent
cadastral duties have to be paid.

With regard to income taxes, the trust itsell is lable
for taxation, but only if beneficiaries ave identified and
have a right to the distribution of incomes; taxation is
charged to them en the basis of their income’s share
calculated by the trust,

Annual revenue is subject 1o 27.5 corporate fax
(TRES) and il business activities are carried on by the
trust 3.9 per cent regional tax (IRAP) is levied.

Only if a foundation can be considered a charity is
corporate tax (IRES) rate recduced 1o 30 percent of the
ordinary rate.

The trustee, considered as the director, is lable to
taxation for trust: every vear an income lax return
must be filed with the Tax Authority



Real estate belonging 1o the trust is subject to ordi-
nary real estate taxation (IMU) at a basic ratle of 0.72
per cent,

Relating to trust there is the following specific anti-
avoidance legislation:

a) trusts established in blacklist countries in which ai
least one of the settlors or one of the beneficiaries is
a resicdent of Ialy are considered residents of Italy
for tax purposes except when differently proved;

b trusts established in blacklist countries are consid-
ered a resident of Italy for tax purposes when, after
the incorporation, they receive real estate by a vesi-
dent of Italy;

¢} foreign income received by an identified beneficiary
of a foreign trust resident of laly is taxable in Ttaly

VIl. Canada

Under the Canadian Income Tax Act (the “Act™,' a
trust is subject to tax as if it were an individual,® and
income is either taxed at the trust level or at the ben-
eficiary level, but not both. Income which is "paid or
pavable™ 1o a beneficiary in a taxation vear and de-
ducted from the trust income for tax purposes must
be included in the income of the recipient benefi-
ciary*

The taxation vear of an inler vivos trust is the calen-
dar vear The taxation yvear of a trust created under a
will {a testamentary trust) does not necessarily coin-
cide with the calendar vear® Trusts tvpically file a
return of trust income (T3) within 90 days from the
vear end. A "personal trust” is generally deemed to dis-
pose of capital property at fair market value every 21
vears, potentially triggering a taxable capital gain.®
One commaon method of deferrving any resulting tax is
to transfer the trust property o a beneficiary in full or
partial satisfaction of that beneficiary's capital interest
in the trust, which can usually be achieved on a tax-
deferred basis.”

Canada does not impose a gift tax. However, Lhe
contribution of property to a trust is generally & tax-
able disposition, bul a tax-deferrved "rollover” is avail-
able to certain tvpes of trusts mentioned below.

A. Testamentary Trusts

A testamentary trust is taxed at the graduated rates
that are applicable to individuals, not at the top mar-
ginal rate, allowing for tax planning opportunities in
drafting wills. There is no rollover on a transfer of
property 1o a lestamentary trost. Although Canada
does not have estate or inheritance taxes, a taxpaver is
deemed to dispose of his or her property on his or her
death, potentially resulting in taxable capital gains.

B. Discretionary Family Trusts

Discretionary family trusts are useful for tax and
estate planning partly because, if properly structured,
they provide the opportunity to split income among
Family members in a very flexible manner. Under these
tvpes of inter vivos trusts, trustees have discretion as
to whether 1o distribute income or capital to particu-
lar beneficiaries and to determine the amounts of any
distributions, The transfer of property to a discretion-
ary family trust is a taxable transaction. For this

reason, care must be taken when structuring these
trusts to avoid unintended tax consequences,®

Subject to the "kiddie 1ax” and a number of complex
attribution rules in the Act, these trusts create the po-
tential to shift income to lower income-carning family
members to take advantage of their lower marginal
tax rates.

C. Spousal Trusts

In Canada, a spousal trust or common-law partner
trust (a "spousal trust”) enjovs a tax-deferred rollover
when property is transferred to the trust, 1t is possible
for the taxpaver to elect to pay tax on the transfer of
property to such a trust, and this election can be made
on a property-bv-property basis, allowing for Nexibil-
ity in tax planning. An additional benefit of a spousal
trust is the lax that is normally triggered on the death
of the spouse who passes away first is deferved until
the second spouse passes away,

The 21-vear deemed disposition rule does not apply
during the lifetime of the settlor. Instead, a spousal
trust is deemed to dispose of its property every 21
years beginning on the date of death of the spouse
wh is the last to die.

D. Alter Ego And Joint Spousal Trusts

An alter ego trust is created For onesell as the sole ben-
eficiary during one’s lifetime by an individual taxpayer
who is at least 65 years of age. A joint spousal trust is
similar to an alter ego wrust, but the beneficiaries can
include one's spouse or common-law partner during
the settlor’s lifetime. These trusts may have ather ben-
eficiaries after the settlor's death, Commonly used lor
estate planning and 10 avoid the need for probaie,
these trusts enjov a tax-deferred rollover on the trans-
fer of property.

Similar to spousal truses, the 21-vear deemed dispo-
sition rule does not apply during the setlor's lifetime,
but there is a deemed disposition on the death of the
taxpayer {for an alter ego trust) and on the death of
the surviving spouse or common-law pariner (for a
joint spousal trust) and every 21 years therealier

E. Foreign Asset Income Trust

“Income trusts” are publiclv-traded trusts that were
popular in the Canadian capital markets in the carly
2000s, Their popularity was due to the fact that there
is no taxation at the trust level provided that all
income is distributed to the unit holders, resulting in
a tax-efficient structure and greater after-lax returns
for most investors, particularly exempt investors such
as pensions and registered retirement accounts. To
curtail the use of income trusts, Canada introduced
the specified investment Now-through rules (the “SIFT
rules") in 2006, which impose a tax on any income
trust that is a “SIFT wust™ (typically, publicly-traded
trusts) at the entity level to attempt to mimic the tax
that would be paid if the trust were a corporation.

An income trust is still a tax-efficient vehicle, how-
ever, if it cvwns only foreign assets, Generally speaking,
a publichy-traded trust that does not hald Canadian
property or carry on a business in Canada is not con-
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